DOI: 10.52028/rbadr.v5i9.ARTO4

Mediation Ecosystem in Indonesia

Alexandra Gerungan

With over two decades of experience in dealing with litigation and alternative dispute
resolution, Alexandra Gurungan (Alex) has represented high-profile clients in a wide
range of litigation and dispute resolution matters. Her expertise includes civil lawsuits,
arbitration, employment, debt recovery and restructuring, insurance claims, police and
anti-corruption investigations, compliance and internal investigations, as well as general
corporate or commercial issues. Alex has been recognised as a top litigator by numerous
local and international legal publications. She received her bachelor's degree from the
University of Indonesia and her master’s degree in European and International Business
Law from Leiden University. She is a member of Chartered Institute of Arbitrators and
certified mediator by the Indonesian Mediation Center.

Claudio Shallaby Adre

Legal counsel who is currently working as an associate at ADCO Law. He graduated from
Faculty of Law Universitas Pembangunan Nasional Veteran Jakarta. He is experienced in
corporate commercial practice as well as litigation. Joining the litigation and alternative
dispute resolution practice group has given him exposure to various corporate litigation
matters across various industry sectors.

Fahmi Shahab

Executive Director of the Indonesian Mediation Center (PMN) and his expertise includes
debt restructuring, shareholder and other business-related disputes. Fahmi is empanelled
as a mediator with various organisations including PMN, LAPS SJK, and RSPO (Palm Oil).
He also serves as Secretary General of Asia Pacific Centre for Arbitration & Mediation
and an Ambassador of Singapore International Mediation Centre. Previously, Fahmi
served in various roles domestically and internationally including Chairman of Asian
Mediation Association, Senior Short-Term Expert in EU-Indonesia Trade Cooperation
Facility, Technical Assistant on Alternative Disputes Resolution to Indonesia Investment
Coordinating Board and Visiting Fellow at Gakushuin University.

Raymond Lee

Mediator and mediation instructor to the Indonesian Mediation Centre (PMN) supporting
PMN’s training department, including running courses for external partners like the
Indonesian Supreme Court, Bank Indonesia, the Ministry for Protection of Women and
Children, the public, as well as mediating cases. He is presently a consultant for the
RSPO’s Dispute Settlement Facility. Raymond is also retained by the World Bank Group
and the United Nations Global Mediator Panel as a mediator providing work-place dispute
resolution through mediation, facilitation, and training. He is a Pusat Mediasi Nasional
Accredited Mediator, a Court Accredited Mediator in Indonesia, as well as a CEDR
Accredited Mediator. Outside of work, Raymond is known for his offbeat humor, and also
writes for Indonesian film and television.

Abstract: Mediation is a method of dispute resolution involving a neutral third party who tries to help
the disputing parties reach a mutually agreeable solution. In Indonesia, mediation is divided into court
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annexed mediation and out of court mediation. Court annexed mediation is regulated in SCR 1/2016.
Meanwhile, the legal basis for out of court mediation is scattered across industrial sectors. The trend in
Indonesia, of both court-annexed mediation and out of court mediation, has been increasing over years.
Based on the available data, it can be concluded that out of court mediation has a higher success rate
than court-annexed mediation.

The SCM is an international convention or agreement regarding the recognition of settlement
agreements resulting from mediation. Right now, Indonesia has not signed and ratified the SCM. To
sign and ratify the SCM, Indonesia must prepare the regulatory basis to implement the SCM, namely by
amending or updating the current legislation, Law 30/199 and SCR 1/2016, to cover the legal basis
for implementing SCM.
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A Overview of Mediation in Indonesia

Alternative dispute resolution is a procedure for settling a dispute by means
other than litigation, such as arbitration or mediation.* In Indonesia, alternative
dispute resolution is regulated in Law Number 30 of 1999 on Arbitration and
Alternative Dispute Resolution (“Law 30/1999").2 One alternative form of dispute
resolution referred to in Law 30/1999 is mediation.

Mediation is a method of dispute resolution involving a neutral third party
who tries to help the disputing parties reach a mutually agreeable solution. * Law
30/1999, the legal basis for conducting mediation in Indonesia, does not explicitly
define regutate the meaning of mediation.

One author defines mediation as follows:*

1. Mediation is a process of resolving disputes based on a voluntary prin-
ciple through negotiation.

2. The mediator involved is tasked with assisting the disputing parties to
find a solution.

3. The mediator involved must be accepted by all the disputing parties.

4. The mediator does not have the authority to decide the matter during the
negotiation.

GARNER, 2009, p. 91.

On conflict coaching in Indonesia see: BASTOMI, 2020, p. 41-50.
GARNER, 2009, p. 1070.

NUGROHO, 2019, p. 24.

AR GRS
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5. The aim of mediation is to produce an agreement acceptable to the
disputing parties.

In summary, mediation is a process of voluntary dispute resolution facilitated
by a mediator whose job is to help the parties resolve their disputes and where the
settlement is decided by the parties.®

As a non-adjudicative dispute resolution process, mediation has the following
advantages and disadvantages:

In the mediation process, the parties have
greater flexibility and the process is less for-
mal compared to litigation and arbitration.

Because the parties cannot be compelled to appear,
to be effective, mediation requires the initiative of
the parties

Mediation is carried out confidentially so that
the privacy of the parties is maintained.

A party who lacks good faith can misuse mediation
to prolong the process or to fish for information that
will benefit them in any subsequent adjudicative pro-
cess.

The parties can directly participate in negoti-
ating a resolution without having to be repre-
sented by a lawyer.

Since mediation focuses on the parties’ interests
rather than their strict legal rights in the resolution
of a dispute, mediation is deemed inappropriate to
use if the parties’ intention is to obtain a definitive
determination of their respective legal rights. Such
determination can only be decided by a judge.

Not only legal aspects are negotiated, but
also other aspects of the dispute.

In a court annexed mediation, judge and court per-
sonnel mediators are free of charge, but due to court
schedules and the limited number of judges and
court personnel mediators, their availability to medi-
ate properly is limited.

Mediation is consensual and collaborative in
nature so as to create a win-win solution for
the parties.

If the parties cannot achieve resolution in mediation,
it may lead to litigation, whereas arbitration, say, pro-
duces a final and binding arbitral award.

Mediation can restore and even improve the
relationship between parties.

Parties might deliberately not comply with the Agree-
ment to Mediate, by sending a representative who
does not have sufficient authority, who is unpre-
pared, or who is indecisive.

B Mediation Environment in Indonesia

1 Court Annexed Mediation and Out-of-Court Mediation

Law 30/1999 states that mediation is recognized as an alternative dispute
resolution mechanism. However, based on Supreme Court Regulation Number 1
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of 2016 on Mediation (“SCR 1/2016"), in resolving a civil dispute in court, the
parties must first resolve their dispute through mediation, except for cases that
are excluded in SCR 1/2016.% From the above, it can be said that there are two
categories of mediation in Indonesia: (i) court annexed mediation; and (ii) out of
court mediation. These two types of mediation will be discussed in Sections C and
D below.

2 Mediators and Mediator Certification Agencies

SCR 1/2016 stipulates that each court-annexed mediator must have a
mediator certificate. To obtain a mediator certificate, a mediator must attend and
pass certified mediator training organized by the Supreme Court or by mediator
certification agencies that have obtained Supreme Court accreditation. Such
agencies are accredited by the Supreme Court pursuant to the decree of the
Chief Justice of the Supreme Court Number 117/KMA/SK/VI/2018 concerning
Procedures for Granting and Extension of Accreditation of Mediator Certificate
Provider Institutions for Non-Judge Mediators (“DCJSC 117/2018"), which aims
to provide guidance and guarantee the quality of mediator certificate training issued
by the mediator certification agencies.”

C Court Annexed Mediation
Article 4 paragraph (1) SCR 1/2016 has regulated the following:

All civil disputes submitted to court, including cases of resistance
(verzet) over default judgment (verstek) and resistance by litigants
(partij verzet) and third parties (derden verzet) against the implemen-
tation of decisions that have permanent legal force, must first seek
settlement through mediation, unless otherwise specified herein.

Pursuant to SCR 1/2016, in court annexed mediation, mediators may consist
of judges or other persons who have mediator certificates.

¢ Article 4 paragraph (1) of SC 1/2016.
7 Point Ill of DCJSC 117/2018.
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In court annexed mediation, the parties have the right to nominate the desired
mediator. This right must be exercised by the parties within 2 (two) days after the
presiding judges explain the obligation to mediate to the parties.? If the parties do
not appoint a mediator within 2 (two) days, the chair of the presiding judges will
appoint a mediator judge or court officer who has a mediator certificate to carry out
the mediation.® The parties can also nominate more than one mediator.*°

SCR 1/2016 stipulates that the parties must mediate in good faith.** If the
plaintiff does not show good faith during the mediation, then the presiding judges
may dismiss the lawsuit.*? If the defendant is deemed to not have good faith, they
will be charged a mediation fee.**The mediators can declare that a party or parties
do not have good faith if:%

a. parties, after being duly summoned twice in a row, fail to attend the
mediation without a valid reason;

b. parties having attended the first mediation, do not attend the next mee-
ting without a valid reason even though they have been duly summoned
twice in a row;

c. consecutive absences of the parties have disrupted the mediation sche-
dule without a valid reason;

d. a party, having attended mediation, does not submit and/or respond to
the other party’s case resume;* and/or

e. parties do not sign the draft of settlement agreement'® that has been
agreed upon without a valid reason.

The parties can agree to hold the mediation in court (in the court’s mediation
room) or outside the court. However, mediation must be carried out in court when:

a. mediation is conducted by judges or court officers; or

b. when a non-judge mediator is appointed to co-mediate with a judge or
court officer.

8 Article 20 paragraph (1) of SCR 1/2016.

°  Article 20 paragraph (3) of SCR 1/2016.

10 Article 19 of SCR 1/2016.

11 Article 7 paragraph (1) of SCR 1/2016.

12 Article 22 paragraph (2) of SCR 1/2016.

13 Article 22 paragraph (2) and Article 23 paragraph (23) and paragraph (1) of SCR 1/2016.

14 Article 7 paragraph (2) of SCR 1/2016

15 According to Article 1 point (7) of SCR 1/2016, case resume is a document made by the parties that
contains the case and settlement review.

16 According to Article 1 paragraph (8) of SCR 1/2016, agreement resulting from the mediation in the form of
a document containing the terms of settlement of the dispute signed by the parties and the mediator.
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The following flowchart illustrates the court annexed mediation stages

according to SCR 1/2016:

Court-Annexed Mediation Process Flowhcart
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Court annexed mediation can be conducted online as per Article 5 paragraph

(3) of SCR 1/2016, which regulates that mediation can be carried out using audio-
visual media which allows direct participation by the parties. Furthermore, Supreme
Court Regulation Number 3 of 2022 on Mediation in Courts Electronically (“SCR
3/2022") provides a legal umbrella for holding court annexed mediation online.

Online court annexed mediation can be carried out if the parties agree to

carry out mediation electronically’” in a virtual space using an application agreed
upon by the parties.® The virtual space is a legitimate mediation space with the
same status as the mediation room in court.*®

17 Article 5 paragraph (1) of SCR 3/2022.
18 Article 11 paragraph (1) of SCR 3/2022.
19 Article 12 of SCR 3/2022.
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D Out of Court Mediation

Apart from court annexed mediation, as regulated in SCR 1/2016, mediation
is also carried out outside the court. In Indonesia, out-of-court mediation can be
done in the following industry settings:

a Financial Services Sector Disputes

Based on the Financial Services Authority/Otoritas Jasa Keuangan (“FSA”)
Regulation Number 61 of 2020 on Alternative Dispute Resolution Institutions
(“FSAR 61 /2020"), the Financial Sector Alternative Dispute Settlement Institution/
Lembaga Alternatif Penyelesaian Sengketa Sektor Jasa Keuangan (“LAPS SJK”) is
an institution that settles financial services disputes outside the court. LAPS SJK
facilitates dispute resolution between consumers? and financial service providers/
penyelenggara usaha jasa keuangan (“FSP”). Disputes that can be submitted to
the LAPS SJK are disputes between consumers and the following categories of
FSP:

Commercial Banks;
Rural Banks/Financing Banks;
Securities Trading Brokers;
Investment Managers;
Pension Funds;
Insurance Companies;
Reinsurance Companies;
Financial Institutions;
Pawn Companies;
Guarantee Companies;
Information Technology-Based Borrowing-Lending Service Providers;
Crowdfunding Service Operators;
. Microfinance Institutions;
Indonesian Export Financing Institutions;
PT Permodalan Nasional Madani (Persero); and
Other financial service institutions conducting intermediary fund mana-
gement and depository activities in the financial services sector, both
carrying out their business activities conventionally and sharia, based
on statutory provisions in the financial services sector.

TOSIITXT TSRO0 T

20 Based on Article 1 point (3) of POJK 61/2020, a consumer is a party that places their funds and/or makes
use of the services available at PUJK.
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FSAR 61/2020 limits the disputes that can be submitted to LAPS SJK, to
disputes where:?! (a) the FSP has offered a settlement, but it was rejected by the
consumer, or the FSP has not responded to the complaint; (b) the dispute is not
in the process of, or has already been decided by, a court, arbitration, or other
alternative dispute resolution institution; (c) the dispute is a civil case.

Based on the data that we received from LAPS SJK, below are LAPS SJK’s
data on the docket and dispute resolution at LAPS SJK from 1 January 2021 until
31 March 2023.

LAPS SJK Docket
1 January 2021 - 31 March 2023

Complaints Amount
Complaint Received 3648
Complaint Rejected 1664
Complaint Accepted 1984

Settled in the early stage, through: Financial Service Providers’ internal dispute

i - e 348
resolution (bipartite) and verification
Dismissed (Financial Service Providers rejected, consumers revoked the 311
complaints)
In Progress 852

Source: Financial Sector Alternative Dispute Settlement Institution/Lembaga Alternatif Penyelesaian
Sengketa Sektor Jasa Keuangan, received by 2 May 2023.

LAPS SJK Resolution
1 January 2021 - 31 March 2023

Methods Settled Not Settled

Facilitation 9 10
Succes Rate 47% 53%

Mediation 230 218
Success Rate 51.3% 48.7%

Arbitration 6

Source: Financial Sector Alternative Dispute Settlement Institution/Lembaga Alternatif Penyelesaian
Sengketa Sektor Jasa Keuangan, received by 2 May 2023.

Based on the data above, it can be inferred that from January 2021 until
March 2023, the percentage of the case exercised by LAPS SJK is around 84.3%
(the number of cases that settled in the early stage, in progress, and settled,

21 Article 32 paragraph (1) of POJK 61,/2020.
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which contains the case settled and non-settled on facilitation, mediation, and
arbitration, divided by the number of complaints accepted). Also, mediation by
LAPS SJK has a success rate of 51.3%.

Dispute resolution in the financial services sector has recently been boosted
by the promulgation of Law Number 4 of 2023 on Development and Strengthening
of the Financial Sector (“Law 4/2023”). Under Law 4/2023, LAPS SJK has gained
more recognition and is now regulated by law, where previously it was regulated
by FSA regulations. The development is expected to provide better outcomes for
mediation in financial services sector disputes.

b Consumer Disputes Mediation

Every consumer who is harmed can sue business actors through an institution
tasked with resolving disputes between consumers and business actors or through
the courts. Settlement of consumer disputes can be resolved through court or
out of court. Mediation is one of the methods to resolve consumer disputes. The
Consumer Dispute Settlement Agency/Badan Penyelesaian Sengketa Konsumen
(“BPSK”) has the duty and authority to conduct the handling and settlement of
consumer disputes through mediation.??

Based on the Minister of Trade Regulation Number 17/M-DAG/PER/4/2007
on Duties and Authorities of the Consumer Dispute Settlement Agency and
Procedures for Settlement of Consumer Disputes (“MOTR 17/2007"), to resolve
disputes through mediation, the parties must first try to settle the dispute by
conciliation. In the mediation process, the chair has the duty to: (a) summon the
disputing consumers and business actors; (b) summon withesses and experts
when necessary; (c) provide a forum for consumers and business actors who have
disputes; (d) actively reconcile consumers and business actors in disputes; (e)
actively provide suggestions for resolving consumer disputes under regulations in
the field of consumer disputes.?®

The parties are given the freedom to resolve disputes through mediation. The
chair acts actively as a mediator to provide advice, instructions, suggestions, and
other efforts to resolve disputes. The mediation results are then outlined in the
form of a decision.?*

Based on the data that we received from BPSK, below are BPSKs data on the
consumer protection dispute resolution from 2017 to 2021.

22 Article 17 (1) of MOTR 17,/2007.
23 Article 17 paragraph (2) of MOTR 17/2007.
24 Article 17 paragraph (3) of MOTR 17/2007.
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Consumer Protection (CP) Dispute Resolution
Year Number of Cases Settled through Not Settled
Conciliation | Mediation Arbitration
2017 762 55 447 144 116
2018 1157 105 618 197 237
2019 1049 38 748 106 157
2020 1043 43 520 140 340
2021 1619 41 976 261 341

Source: Ministry of Trade, Directorate General of Consumer Protection and Trade Compliance, received
by 29 March 2023.

Based on the data above, it can be concluded that mediation at BPSK has an increasing trend.
Mediation success rate per year are as follow:

2017: 58.6%

2018: 53.4%

2019: 71.3%

2020: 49.8%

2021: 60.2%.

Settled Through
80%
70%
60%
50%
40%
30%

20% —_— -

10%
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Year 2017 2018 2019 2020

e \ediation/Conciliation e Arbitration

Furthermore, mediation is the most widely used and taken option to settle disputes compared to
conciliation and arbitration.
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¢ Land Disputes Mediation

Land dispute mediation is regulated by the Minister of Agrarian Affairs and
Spatial Planning/Head of the National Land Agency Regulation Number 21 of
2020 on Handling and Settlement of Land Cases (“MOAASP/NLAR 21/2020").
Land disputes mediation can be conducted by and at the initiative of (a) Ministry,
Regional Offices, or Local Offices under their respective authorities and/or at the
initiative of the disputing parties; or (b) Individuals or institutions at the initiative
of the disputing parties.?

Land dispute mediation must be attended by the parties. If the parties cannot
attend mediation, the parties can be represented by their attorneys/proxies. If the
parties fail to attend the meditation after being properly invited 3 (three) times,
the mediation will be declared a failure. In conducting mediation, the parties may
invite experts and/or relevant agencies. After reaching an agreement, the result
of the mediation is outlined in a settlement agreement which is then registered
at the District Court to obtain a settlement deed (referring to SCR 1/2016). If the
mediation fails, then the Ministry, Regional Office, or Local Office, according to
their authority, will decide the case.?®

d Medical/Health Disputes Mediation

Based on Law Number 36 of 2009 on Health and its amendments based
on Law Number 6 of 2023 (“Law 36/2009"), if there are health workers who are
suspected of negligence in conducting their profession, such negligence must be
resolved first through mediation.?” Mediation is conducted if there is a dispute
between health workers, as health service providers, and patients, as recipients
of health services.?® Mediation aims to resolve disputes outside the court by a
mediator agreed by the parties.?®

The definition of a medical dispute is not strictly regulated in Law 36/2009.
However, Article 58 paragraph (1) stipulates that everyone has the right to claim
compensation against a person, health worker, and/or health provider who causes
them harm due to errors or negligence in the health services they receive. Losses,
as referred to in Article 58 paragraph (1), also include unauthorized disclosure of
medical records.*

25 Article 43 paragraph (2) of MOAASP/NLAR 21,/2020.

26 Article 44 of MOAASP/NLAR 21,/2020.

27 Article 29 of Law 36,/2009.

28 Elucidation of Article 29 of Law 36/2009.

29 Elucidation of Article 29 of Law 36/2009.

%0 Elucidation of Article 58 paragraph (1) of Law 36/2009.
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e Mediation in Labor/Industrial Relations Disputes

Settlement of labor disputes or industrial relations is regulated in Law
Number 2 of 2004 concerning Settlement of Industrial Relations Disputes (“Law
2/2004"). Industrial relation disputes refer to contentions which trigger conflict
between employers and employees.

Types of disputes covered by Law 2/2004 are: (a) dispute of rights;3* (b)
dispute of interests;®? (c) dispute over employment termination;3® and (d) dispute
over worker unions®* within a company.

Dispute settlement through mediation is facilitated by a mediator from the
relevant manpower offices on the Regency or City level.® Mediation is the second
stage in the settlement of industrial relations disputes after the disputing parties
failed to reach a settlement in bipartite negotiation. If mediation does not result
in a settlement, the mediator will issue a written recommendation.® The party
refusing the mediator’'s recommendation can bring the dispute to the Industrial
Relation Court.?”

NUMBER OF INDUSTRIAL RELATION DISPUTES RESOLVED THROUGH MEDIATION ON 202238
No. | Type of Cases Total
1 Disputes of rights 1,270
2 Disputes of interests 248
3 Dispute over employment termination 3,075
4 Dispute over worker unions within a company 48
Total 4,641

Source: Directorate General of Development of Industrial Relations and Employment Social Security,
Data from January to December 2022.

31 Article 1 point (2) of Law 2/2004 defines disputes of rights as a dispute which occurs due to the non-
fulfillment of rights because there is in conformity between the implementation or interpretation of
provisions under laws and regulations, employment agreement, company regulation, or collective labor
agreement.

32 Article 1 point (3) of Law 2/2004 defines dispute of interests as a dispute which occurs in the course of an
employment relationship due to the absence of agreement concerning the drawing up, and or amendment
of work requirements which are established under the employment agreement or company regulation, or
collective labor agreement.

33 Article 1 point (4) of Law 2/2004 defines dispute over employment termination as a dispute which occurs
due to the absence of agreement concerning the employment termination which was conducted by one of
the parties;

34 Article 1 point (5) of Law 2/2004 defines among worker unions/labor unions as a dispute between a
worker union/labor union with another worker union/labor union within a company due to lack of consensus
concerning the membership, and implementation of union-related and obligations.

35 Article 8 of Law 2/2004.

%6 Article 13 paragraph (2) of Law 2/2004

37 Article 14 paragraph (1) of Law 2/2004

38 Directorate General of Development of Industrial Relations and Employment Social Security of Ministry of
Manpower, Data Perselisihan yang Diitangani dan Diselesaikan oleh Mediator Tahun 2022. Accessed on:
16 March 2023, https://satudata.kemnaker.go.id/data/kumpulan-data/952.
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Based on the data above, 4,641 industrial dispute cases were resolved
using mediation in 2022.

f Intellectual Property Disputes Mediation

Intellectual property rights is a category of intangible rights protecting
commercially valuable products of the human intellect. The category comprises not
only trademark, copyright, and patent rights, but also trade-secret rights, publicity
rights, moral rights, and rights against unfair competition.* In Indonesia, intellectual
property rights are divided into: (a) patents; (b) trademarks; (c) industrial designs;
(d) geographical indications; (e) trade secrets; (f) integrated circuit designs; and
(g) copyrights.

Type of Intellectual Property Regulation

Patent Law Number 13 of 2016 on Patent as amended by Law Number 6
of 2023

Trademark and Geographical | Law Number 20 of 2016 on Trademark and Geographical Indication

Indication as amended by Law Number 6/2023

Industrial Design Law Number 31 of 2000 on Industrial Design

Trade Secret Law Number 30 of 2000 on Trade Secrets

Integrated circuit design Law Number 32 of 2000 on Layout Designs of Integrated Circuit

Copyright Law Number 28 of 2014 on Copyright

Each intellectual property is covered by several laws. Below is the flowchart
illustrates the mediation process at the Directorate General of Intellectual Property
of Ministry of Law and Human Rights.*°

% GARNER, 2009, p. 881.
40 Directorate General of Intellectual Property of Ministry of Law and Human Rights. Accessed on: 16 March
2023, www.dgip.go.id/menu-utama/penyidikan-ki/sengketa?kategori=Penyelesaian.
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Mediation Process at The Directorate of General of Intellectual
Property of Ministry of Law and Human Rights
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E Enforcement of Mediation Settlement

Indonesian civil procedural law, through the Herziene Inlandsch Reglement
(“HIR”) recognizes the legal power of mediation settlement, both from court
annexed mediation and outside court mediation. Article 130 paragraph (2) HIR
stipulates that the settlement deed has the same effect of a final and binding court
decision, and cannnot be appealed. Therefore, it can be enforced.

1 Court Annexed Mediation Resolution

If the parties reach an agreement in court annexed mediation, the parties
can record their agreement in a settlement agreement.** The parties, through the
mediator, can propose to the presiding judge that the settlement agreement be

41 Article 1 point (8) of SCR1/2016 defines a settlement agreement as an agreement resulting from mediation
in the form of a document containing dispute resolution provisions signed by the parties and the mediator.
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recorded and reinforced by a settlement deed.*? If the parties do not want to convert
the settlement agreement into a settlement deed, the settlement agreement must
contain a clause to withdraw the lawsuit.*®

In the event that the parties wish to turn the settlement agreement into
a settlement deed, the presiding judges will study and examine the settlement
agreement within a maximum period of 2 (two) days.** After that, if the presiding
judges decide that the settlement agreement is not in accordance with Article 27
paragraph (2), which stipulates that the settlement agreement must not contain
provisions that: (a) conflict with law, public order, and/or morality; (b) harm
third parties; or (¢) which cannot be implemented, then the judge will return the
settlement agreement for revision by the parties and the meditator with a period
for revision of no longer than 7 (seven) days from the date of receipt of the revision
instruction.®® If the settlement agreement needs no revisions, by no later than 3
(three) days, the presiding judges will set the date of the hearing to announce the
settlement deed.

From 2020 to 2022, the Supreme Court has issued the Supreme Court
Annual Report. Based on the report, the following statistics relate to mediation in
court for from 2020 to 2022 are as follow:

District Court 36.366 1.125 14.955 20.286 0
Success Rate (%) 3.09 41.12 55.78 0

‘ Religious Court ‘ 59.257 4.052 53.093 2.112 0
Success Rate (%) 6.83 89.59 3.56 ()

42 Article 27 paragraph (4) of SCR1/2016. Article 1 point (10) of SCR 1/2016 defines a settlement deed as
a deed that contains the contents of the settlement agreement and the judge’s decision that strengthens
the settlement agreement.

43 Article 27 paragraph (5) of SCR 1/2016.

44 Article 28 paragraph (1) of SCR 1/2016.

45 Article 28 paragraph (2) and Article 28 paragraph (3) of SCR 1/2016.

4  SUPREME COURT OF THE REPUBLIC OF INDONESIA, 2020.
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District Court 39.888 1.187 16.251 21.193 1.257

Success Rate (%) 2.98 40.74 53.13 3.15
Religious Court 62.464 8.964 52.596 904 0
Success Rate (%) 14.35 84.20 1.45 0

District Court 40.551 1.362 16.985 20.863 1.341
Success Rate (%) 3.36 41.89 51.45 3.31
Religious

68.831 19.499 47.705 1.243 384
Court
Success Rate (%) 28.33 69.31 1.81% 0.56

From the Supreme Court’s annual reports, court annexed mediation has a
very low success rate, but still has an increasing trend from year to year. From the
author’s experience, the low success is driven by the following obstacles in the
mediation process:

1 Mediation relies heavily on the initiative of the parties. If the parties do
not have the initiative to resolve the problem, then resolving a dispute
through mediation is difficult.

2 If the parties do not have good faith, then the mediation process will
not run smoothly. For example, one of the parties deliberately does not
attend mediation in order to prolong the mediation process.

47 SUPREME COURT OF THE REPUBLIC OF INDONESIA, 2021.
48 SUPREME COURT OF THE REPUBLIC OF INDONESIA, 2022.
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3 Specifically for court annexed mediation, mediation is regarded as a for-
mality because the parties must first mediate before the court will hear
their case.

2 Outside Court Mediation Resolution

SCR1/2016 provides a legal basis for the enforcement of mediation
settlement agreements for parties mediating outside the court. Parties that have
reached settlement, either with or without the assistance of a certified mediator,
may submit a settlement agreement* to the competent court to obtain a settlement
deed®® by filing a lawsuit.®* In a lawsuit to obtain a settlement deed, the presiding
judges will ratify the settlement agreement in a decision without examining the
merit of the case within 14 (fourteen) days since the registration of the lawsuit.5?

A settlement agreement submitted by the parties to obtain a settlement deed
must comply with the provisions stipulated in Article 27 paragraph (2) SCR 1/2016,
namely, it must not contain provisions that: (a) conflict with law, public order, and/
or morality; (b) harm third parties; or (c) which cannot be implemented.5® If the
settlement agreement is not in accordance with those provisions, the presiding
judges will provide instructions to the parties to revise the settlement agreement.
Based on these instructions, the parties must immediately revise and resubmit the
settlement agreement.®*

F Indonesia and the Singapore Convention on Mediation

The Singapore Convention on Mediation (“SCM”) is an international convention
or agreement regarding the recognition of settlement agreements resulting from
mediation. On 7 August 2019, the SCM was officially announced and signed by 46
(forty-six) countries.®® The SCM aims to provide binding legal certainty to mediation
agreements on international business disputes for countries that have signed the
SCM.

The SCM draws its inspiration from the New York Convention, which provides
legal certainty for the enforcement of international arbitral awards, while the

49 Article 1 point (8) of SCR1/2016 defines a settlement agreement as an agreement resulting from mediation
in the form of a document containing dispute resolution provisions signed by the parties and the mediator.

50 Article 27 paragraph (4) of SCR1/20186. Article 1 point (10) of SCR 1/2016 defines a settlement deed as
a deed that contains the contents of the settlement agreement and the judge’s decision that strengthens
the settlement agreement.

51 Article 36 paragraph (1) of SCR 1/2016.

52 Article 36 paragraph (3) and Article 36 paragraph (4) of SCR 1/2016.

53 Article 37 paragraph (1) of SCR 1/2016.

54 Article 37 paragraph (2) of SCR 1/2016.

5 On the Singapore Convention in Brazil see: COMETTI; MOSCHEN, 2022. See also MASON, 2021.
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SCM provides legal certainty for the enforcement of settlement agreements from
international mediation or conciliation. The existence of the SCM means that
international mediation agreements can be recognized by countries that have
signed or acceded to and ratified the SCM.

However, Indonesia has not signed and ratified the SCM. To ratify the SCM,
Indonesia must make preparations, one of which is to prepare the regulatory basis
to implement the SCM. Indonesian laws and regulations are still not in line with
some provisions regulated in the SCM.

Law 30/1999, as the legal basis for implementing alternative dispute
resolutions, does not yet regulate the enforceability of the inter-state mediation
(the term of international mediation is not yet covered in Law 30/1999). On the
other hand, HIR and SCR 1/2016 only regulate the implementation of mediation
at the district court level. Therefore, to adopt the SCM, Indonesia has to adjust or
update its laws and regulations to make sure the laws and regulations are in line
with the SCM.

G Conclusion

Mediation is a method of dispute resolution involving a neutral third party
who tries to help the disputing parties reach a mutually agreeable solution. In
Indonesia, mediation is divided into court annexed mediation and out of court
mediation. Court annexed mediation is regulated in SCR 1/2016. Meanwhile, the
legal basis for out of court mediation is scattered across industrial sectors.

The trend in Indonesia, of both court-annexed mediation and out of court
mediation, has been increasing over years. Based on the available data, it can
be concluded that out of court mediation has a higher success rate than court-
annexed mediation.

The SCM is an international convention or agreement regarding the recognition
of settlement agreements resulting from mediation. Right now, Indonesia has not
signed and ratified the SCM. To sign and ratify the SCM, Indonesia must prepare
the regulatory basis to implement the SCM, namely by amending or updating the
current legislation, Law 30/199 and SCR 1/2016, to cover the legal basis for
implementing SCM.
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